Sales by McDonough, J. Norman
Case Western Reserve Law Review
Volume 4 | Issue 3
1953
Sales
J. Norman McDonough
Follow this and additional works at: https://scholarlycommons.law.case.edu/caselrev
Part of the Law Commons
This Article is brought to you for free and open access by the Student Journals at Case Western Reserve University School of Law Scholarly Commons.
It has been accepted for inclusion in Case Western Reserve Law Review by an authorized administrator of Case Western Reserve University School of
Law Scholarly Commons.
Recommended Citation
J. Norman McDonough, Sales, 4 W. Res. L. Rev. 256 (1953)
Available at: https://scholarlycommons.law.case.edu/caselrev/vol4/iss3/28
WESTERN RESERVE LAW REVIEW
member of council arbitrarily to block the issuance of a permit to a property
owner authorizing the owner to cut the curb in order to use the public street
for access to his abutting land.
ROBERT N. COOK
SALES
Warranties
In Ouzts v. Mdaloney the plaintiff tested packages of pie mx obtained
from the defendant and, satisfied, bought thousands of packages of the
product-$65,000 to $100,000 worth-from the defendant for resale,
during an eighteen month period. Then federal authorities seized a ship-
ment of the mix in interstate commerce and a federal court ordered its
destruction for violation of the Federal Food, Drug and Cosmetic Act. The
violations were that the packages of mix, not being full, gave a false impres-
sion of the amount of their contents, and that the labels did not sufficiently
give notice that added ingredients were required to make pies from the
product. Later, the plaintiff was told by another company that the name of
the mix violated its trade mark rights. The plaintiff contended that for
these reasons the stock of mix that he had on hand - $2,989 worth - was
valueless. The defendant, a distributor, had nothing to do with manu-
facturing, packaging or naming the product. Almost always, the manu-
facturer had shipped directly to purchasers from the plaintiff. It was not
contended that anything sold by the defendant to the plaintiff differed from
the samples the defendant furnished, or that the plaintiff lacked any knowl-
edge the defendant had. Neither was aware that the packaging of the
mix violated the law.
The plaintiff based his action for breach of an implied warranty of mer-
chantability2 on the grounds that the merchandise was so packed as to violate
federal laws and that it bore a trade mark that the seller had no right to use.
The trial court directed a verdict for the defendant and overruled a motion
for a new trial. The court of appeals affirmed3 the judgment for the de-
' 157 Ohio St. 537, 106 N.E.2d 561 (1952) See Note, 4 WEsT. REs. L REv.
54, 59 (1952)
OMro GEN. CODE § 8395(2) provides: "When the goods are bought by descrip-
tion from a seller who deals in goods of that description, whether he be the grower
or manufacturer or not, there is an implied warranty that the goods shall be of
merchantable quality." OHio GEN. CODE § 8396 provides: "In the case of a
contract to sell or a sale by sample (c) If the seller is a dealer in goods of that
kind, there is an implied warranty that the goods shall be free from any defect, ren-
dering them unmerchantable, which would not be apparent on reasonable examina-
tion of the sample."
'Ouzts v. Maloney, 63 Ohio L. Abs. 272, 109 N.E.2d 45 (Ohio App. 1951).
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fendant. The supreme court held that this was proper since there was a sale
by sample of the packaged product; the packages and their contents that
the defendant sold conformed to the samples; the food was not deleterious
or injurious; the defendant was a distributor who assumed no duties as to
manufacturing, packaging or naming the mix; and he knew no more about
the product, its packaging, its naming or the lawfulness of what was done
than did the plaintiff, who had dealt in thousands of packages of the mix
for many months.
The view of one judge, in a concurring opimon, was that the defendant
should prevail only because the plaintiff was conclusively presumed to
know the federal law; therefore, the violation of the Food, Drug and Cos-
metic Act was a defect apparent on reasonable examination of the sample;
and so there was no implied warranty of freedom from that defect. The
concurring judge thought it unnecessary to consider the trade name issue,
for if "the goods were worthless because of their packaging, such unauthor-
ized use of a trade name could not make them worth less than they already
were worth."
Mahonqy v. Shaker Square Beverages, Inc.5 was an action for personal
injuries allegedly caused by the explosion of a bottle of ale handled in the
ordinary way by the plaintiff in the course of her duties as a servant in the
buyer's household. The defendant was the retailer of the ale, which a third
party had manufactured and bottled under a trade name.
Overruling a demurrer to the petition, the court held that if the facts
alleged were true there was on the retailer's part a breach of warranty of
merchantability,6 as well as negligence per se in violating Ohio "pure food
laws,"7 and that its liability on either theory extended to a member of the
buyer's household.
In DiVello v. Gardner Machine Co., a wrongful death action, the pet-
tion alleged that death was caused by disintegration of a grinding wheel as
it was used in the normal way at the decedenes work place; that the dece-
dent's employer had bought the wheel from the defendant, who manu-
' 157 Ohio Sr. 537, 547, 106 N.E.2d 561, 566 (1952).
'46 Ohio Op. 250, 102 N.E.2d 281 (Cuyahoga Com. Pl. 1951).
'See OHIo GnN. CODE § 8395 (2), supra note 2.
The court quoted these parts of the "pure food laws" OHIo GEN. CODE § 5774-
"No person shall sell a drug or article of food which is adulterated
within the meaning of this chapter"; § 5775 -" The term 'food' includes
all articles used by man for food, drink or condiment, whether simple, mixed
or compound "; § 5778 - "Food, drink or condiments are adulterated
(7) if it contains any added substance or ingredient which is poisonous or injurious
to health "; § 12758- "Whoever sells a drug, article of food, or flavoring
extract which is adulterated shall be fined. "
*46 Ohio Op. 161, 102 N.E.2d 289 (Cuyahoga Com. Pl. 1951).
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factured and sold grinding wheels; and that the defendant warranted the
product safe and suitable for use. The court overruled a motion to strike the
cause of action for breach of warranty and said: ". The sale of the
wheel carried with it an implied warranty of merchantability9 and fitness for
the usages designed and such warranty extended to the workman of the
vendee.
The petition in Federal Insurance Co. v. Internattonal Harvester Co.'0
alleged that the plaintiff-subrogee paid for the loss of trucks destroyed by
fire; that its insured had bought them from the defendant under a contract
expressly warranting them free from defects in workmanship and saying that
the defendant's obligation was limited to making good any defective part
returned to the defendant; that a defect in workmanship -a breach of the
warranty -caused the destruction of the trucks; that this made impossible
the return of defective parts; that the defendant had waived this condition
by its conduct; and that the plaintiff had duly performed all conditions on
its part. The trial court sustained a demurrer to the petition on the ground
that it did not state a cause of action, and gave the defendant judgment when
the plaintiff did not plead further.
The court of appeals affirmed the judgment because "no warranty can
be implied which is inconsistent with an express warranty"; 1 here the
remedy of the buyer was expressly limited to making good any defective
part returned to the defendant; and the petition stated no facts but merely
a legal conclusion regarding the waiver of the "return" condition.
Certificate of Title
Kelley Motors, Inc. v. Adams12 was a replevin action for an automobile.
The defendant's answer and cross-petition -asking damages and that the
plaintiff be directed to give him a certificate of title to the automobile-
alleged that the defendant bought the car, a 1950 model, from the plaintiff
'The court cited, as controlling, OIno GEN. CODE § 8395 (2), quoted supra note 2.
n91 Ohio App. 369, 108 N.E.2d 352 (1952).
"The court ated OHio GEN. CODE § 8395 (6) "An express warranty or condition
does not negative a warranty or condition implied under this chapter unless incon-
sistent therewith."
" 91 Ohio App. 68, 107 N.E.2d 363 (1951).
""No person acquiring a motor vehicle from the owner thereof shall acquire
any right, tile, claim, or interest in or to said motor vehicle until he shall have had
issued to him a certificate of title to said motor vehicle, or delivered to him a manu-
facturer's or importer's certificate for the same; nor shall any waiver or estoppel
operate in favor of such person against a person having possession of such certificate
of title or manufacturer's or importer's certificate for said motor vehicle for a valu-
able consideration. No court in any case at law or in equity shall recognize the
right, title, claim, or interest of any person in or to any motor vehicle, hereafter sold
or disposed of, or mortgaged or encumbered, unless evidenced by a certificate of
title or manufacturer's or importer's certificate duly issued. "
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